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The first coronavirus lawsuits have now been filed. Shareholders 
have filed suits against two companies, Princess Cruises and Inovio 
Pharmaceuticals, alleging misrepresentations in connection with 

the outbreak. Additionally, two passengers have sued Princess Cruises 
for its conduct with respect to the ill-fated Grand Princess cruise ship. 
Under New Jersey law, insurance coverage should exist for these types of 
claims — directors & officers (D&O) insurance for the shareholders suits, 
and commercial general liability insurance for the personal injury suits. 
Coverage for coronavirus claims under both policy types may hinge in 
large part on state law interpretations of the scope of the pollution exclusion.

D&O liability insurance policies apply to financial claims against 
directors and officers and certain other individuals and, in some 
instances, the companies themselves. These policies typically do not 
apply to claims arising from bodily injury. Policyholders faced with coro-
navirus-based shareholder suits can expect their insurance companies 
will rely on such exclusions to deny coverage. New Jersey law dictates 
they will not be successful.

Sealed Air Corp. v. Royal Indemnity Co.1  concerned a D&O policy 
with a pollution exclusion. Sealed Air was sued for misrepresentations 
regarding its pollution claims made as part of a reorganization. Royal 
Indemnity denied coverage on the basis of the pollution exclusion. The 
trial court rejected Royal’s argument, and the New Jersey Appellate 
Division affirmed.

Royal argued that the claims against Sealed Air were “for financial losses 
to security holders based on, arising out of, or involving the actual, alleged, 
or threatened discharge, release, escape, seepage, migration or dispersal 
of asbestos and asbestos products.” According to Royal, the use of “based 
on, arising out of, or involving . . .” indicates an intent to exclude coverage 
broadly and, thus, the exclusion was not simply “for” pollution claims.

However, the court held that the “gravamen of the securities holders’ 
complaint has its root in securities fraud and misrepresentation, not pollu-
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tion.” The court further found that the “arising out of” language, 
when used without boundaries, was ambiguous, and that the 
insured had a reasonable expectation of coverage.

Princess Cruises was the target of one of the coronavirus 
shareholders suit, and the complaint alleged that the company’s 
10-K filing “presented a false and misleading picture of how it 
would be affected financially by coronavirus.”2  The second share-
holders’ suit was filed against a pharmaceutical company, Inovio 
Pharmaceuticals, for making “misleading statements about having 
developed a coronavirus drug.”3  In both cases, the policyholder can 
argue, based on Sealed Air, the cause of the suits was the alleged 
misrepresentations and not the virus. Insurance companies can 
expect to counter by arguing that while on the facts of Sealed Air, 
the court held that the connection to pollution was too attenuated, 
in these cases the connection to the coronavirus is direct.

It is also reported that two passengers on board the Grand 
Princess, the cruise ship that was forced to dock in San Francisco, 
have sued Princess Cruises for negligence in failing to have proper 
preventive measures in place. The plaintiffs had not yet been tested 
for the virus and did not allege bodily injury; they are seeking 
damages for emotional distress. Such claims for emotional distress 
unaccompanied by bodily injury present complex insurance 
coverage issues.

The likelier claims that companies will experience will be 
brought by third parties alleging the company’s negligence caused 
them to contract the virus. General liability policies provide 
coverage for bodily injury and should respond. However, these 
policies contain broad pollution exclusions, and insurance compa-
nies will argue that the exclusion applies because the virus consti-
tutes a release of a contaminant. At least one court has supported 
this approach in dicta.

New Jersey courts should not. The New Jersey Supreme Court 
has held that the so-called “absolute” pollution exclusion only 
applies to traditional environmental pollution. Nav-Its v. Selective 
Ins. Co.4  concerned fumes from a floor sealant, which the Supreme 
Court deemed not to be a source of traditional environmental pollu-
tion. Policyholders in other states need to be careful on this issue. 
Courts nationally are split on the scope of the absolute pollution 
exclusion, with a number of courts applying it very broadly.

As discussed in our prior Alert, New Jersey law may also provide 
insurance coverage for coronavirus claims under property policies. 
New Jersey has uniquely favorable insurance law on claims relating 
to the coronavirus. Some of that law is easily transferable to other 
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jurisdictions. However, in some jurisdictions, unfavorable law will exist on some of these issues. 
Policyholders faced with any type of coronavirus claim or loss must consider all possible insurance 
policies for coverage. 

ENDNOTES

1 404 N.J. Super. 363 (N.J. Super. 2008)
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3  Id
4  183 N.J. 110 (2005)
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